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EPA MEMORANDUM TO REGIONAL OFFICES ALLOWING CONTINUED OPERATION 
OF HAZARDOUS WASTE FACILITIES FAILING INTERIM STATUS STANDARDS 

(July SI. 1981) 

MEMORANDUM 
SUBJECT: RCRA, Section 0005(e): doe tinned Operation of 

Basardou Waste PaeUitiei by Owner* or Operator* Who 
Have Failed to Achieve Interim States 

TO. Enforcement Diviaion Director* Regions I to X 
FROM Douglas MaeMillan, Director Office Of Waste 

[Programs Enforcement (WB-M7M) 
A November 19, 1000. Federal Register notice (40 FR 

T4430) solicited comment on enforcement and regulatory 

Elides which tbe Agency was considering to deal with 
rilitie* wbicb miss tbe notice and application filing 

4»«<4iii*c« for interim statu pursuant to RCRA, Section 
4005(e). Several comments were received from tbe public 
•ad from Regional personnel regarding tbeee policies. The 
comments revealed oome eonfuion regarding tbe 
requirements for achieving interim statu under tbe Act 
Accordingly, this memorandum provides a discussion of tbe 
Statutory end regulatory prerequisites for achieving interim 
Statu, o discussion of tbe astbority of tbe Agency to allow 
tbe continued operation of hazardous waste facilities by 
Owner* or operator* wbo have failed to achieve Interim 
statu, and guidance regarding tbe cserdae of that 
•otbority. 

A. Conditions for Achieving Interim Statu 
. When Congreu specified in Section 0005 of RCRA that 
all tree ten, storers, sad disposer* of hazardous waste must 
obtain a permit. It recognized that EPA would not be able 
to issue permits to all such persons before tbe Subtitle C 
program became affective. Consequently, Congreu passed 
to Section 0005(e) that a facility owner or operator meeting 
Certain conditions would be treated u having been boued 
a permit until final administrative action Is taken on tbe 
facility's permit application. This statutorily conferred 
temporary authorization to operate is commonly referred 
to as "interim statu", — tbe title of tbe subsection by wbicb 
It wu created. Section 0005(e) sets forth requirements for 
qualifying for interim statu. EPA elaborated on those 
requirements In the Consolidated Permit Regulations, 40 
CFR 102.02 and 102.03, aa amended on November 10,1900. 
Reed together, these provisions provide that • 

only exception b where It eaa be shown that final disposition 
«f aa application has not been made because tbe applicant 
has failed to provide neceesary information (See, Seetien 
8005(e)). In addition, the failure of on owner or operator to 
finish a requested Part B application on time, or to furnish 
to foil the Information required by tbe Port B application. 
Is grounds for termination of Interim Statu- (40 CFR 
08210(aX0)) 

The Agency has 
tbeee throe 
fellows) 

a. Requirement that the Facility Be In Existence on 
November 19, 1900 

The firol statutory prerequisite for obtaining Interim 
Statu b that tbe owner's or operator's facility be "to 
Oristmc* on November 19. 8990." (Section 8905(c).) 
Interpretation of this requirement can be found at 45 FR 
8S0U-49 and 00323-04 (May 10, 1910), 45 FR T4433-04 
(November 19,1900), and 44 FR 0044-41 (January 0,1001), 
attached 

guidance regarding each of 
tea for achieving interim statu, as 

(1) owns or operates a facility which b required to hove 
a permit under Section 0005 and which wu to rlistener en 
November 19, 1980; 

(0) has complied with tbe requirements of Section 0610(a) 
Of RCRA, regarding notification of basardou waste activity, 

(8) bos complied with the requirement! ef 46 CFR 
890.90(a) and (c), governing submission of Part A 
application shall be treated u having been bsued a 
hazardous waste facility permit ntil sub time u final, 
administrative oCispceltion of the facility's permit 
application b made. 

An essential feature of "Interim statu" (and the aooree 
of eonfuion within both tbe regulated community and tbe 
Agency) b that, unlike a permit. It b not granted a 
conferred by EPA. * Rather, It b conferred directly by 
Statute. Any person meeting tbe above three statutory 
requirements automatically qualifies for Interim statu. Tbe 

8. Requirement Gat tbe Owner or Operator Comply witb 
Section 9616(a) 

Section 0610(a) of RCRA requires an owner or operator 
of a facility for the treatment, storage or disposal of a 
hazardous waste Identified or listed to regulations 
promulgated snder Section 0601 not only to file a 
notification, bat to Ik the notification within ninety days. 
For example, a person wbo wu required to notify u a result 
of tbe publication of EPA's Kay 19, 1930, regulation and 
tod not file a notification by August 16, 1010, hn ant 
"compiled with tbe requirements of Section 3010(a)" and has 
not achieved Interim statu. (Section 1005(e); 40 CFR 
133.23(8X1) ) Further discussion b provided at 45 FR 
T4431-S3 (November 19, 1980), attacbed. 

S. Requirement that tbe Owner or Operator FUe an 
Application Under Section 9005 

Tbe final statutory coodition for achieving interim statu 
to that tbe owner or operator of a facility hove "filed an 
application snder ... section 190057'. EPA's regulations 
implementing Section 0005 condition eligibility for interim 
statu an a facility's having "complied with the 
requirements ef |10010(a)... governing submissions of Part 
A application " (See, 40 CFR 123.13(a)(0)). 

Section 40 CFR 102.00(a) formerly required that all 
•wnera and operator* of existing basardou waste 
treatment, storage, or disposal facilities submit Part A of 
their permit application by November 19,1680. Tbe section 
wu amended so November 10, 1900, to redefine the 
deadline for filing Part A applications. 40 CFR 102A0(aXl) 

"Owner* and operators of existing basardou waste 
management facilities must submit Part A of their permit 
application to tbe Regional Administrator no later than Q) 
su months after the date of publication of regulation which 
first require them to comply with the standards set forth 
to 40 CFR Parts 044 or 045. or (ii) thirty days after the 
date they first became subject to the standards set forth 
to 40 CFR Ports 044 or 045, whichever first occur*." 

Accordingly, a facility at which a ootid waste wu handled 
prior to November If. 1940, b eligible for interim statu 
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fit to owner or apnte flies a Section 9010 notification 
within ninety toys (if ao required) and a Part A permit 
•ppbeation within ate months after EPA promulgates 
regulations designating onto aolid waste at a hazardous 
waste. 

Farther, a facility whieh handled haaartoos waste prior 
la November 19,1980, tat was not required to apply dor 
a permit because of a regulatory sumption, may qualify 
for interim status If to owner or operator Sites a Part A 
permit appliestioc within 90 toy* after teeing to exemption, 
fr.p., a generator who produced hazardous waste prior to 
November 89, 1990, who after November 89, 8990. 
accumulates for the first time hazardous waste on-site for 
Bsager than 90 toys.) Aa noted in the Federal Register notice 
pertaining to the amendment, some of the fadlittee which 
will qualify for interim eta tug by virtue of 40 CPU 
|82.22(aXlXti) technically may he operating without a 
permit until they submit their permit application (49 PR 
TMSS, November 89. 1980, attached.) Consequently, Sbeee 
handlers have been given notice that "EPA will not mstiote 
any enforcement action against them ... If they notify 
their EPA Regional Office Immediately and file to 
appbeatioo within the thirty-toy period." Id. 

la addition, the Agency may by compliance order lamed 
toder Section 8008 of RCRA extend the tote by which the 
owner or operator of to existing hazardous wsste 
aoanagement facility may submit Put A of to permit 
appbeatioo. (40 CFR 122J8(aX3).) 

Guidance regarding interim status and the owner's or 
operator's obligation to lite s Section 9010 notification and 
a timely Part A appbeatioo is found at 48 PR 78633 
(November 19, 1980), and 49 PR 88321-84 and 8894 (Nay 
89,1980), attached. Further guidance regarding the exercise 
ef a Region'* discretionary authority to extend the tote for 
submitting a Part A permit appbeatioo is provided In 
Section D of this memorandum. 

B Section 8009(e) and Enforcement Discretion 
Subtitle C provides that, upon the effective tote of the 

regulations identifying and listing hazardous wastes, the 
treatment, storage, or disposal of any such hazardous waste 
b prohibited except in accordance with such a permit," 
(Section 8009(a) (emphasis added).) Consequently, any person 
treating, storing or disposing of hazardous waste without a 
permit or without having achieved interim status may be 
ordered by the Agency to cease that operation (Section 
8008(a)), may be subject to dvil penalties (Section SC08(clg)), 
and may he subject to fine and imprisonment (Section 
8008(d)). 

Coo gram' latest to enacting the sanctions to Subtitle C 
was to "permit a broad variety of mechanisms so as to atop 
the illegal disposal of hazardous wastes" (HJL Rep. No. 
8491, 94th Cong., 8d Seas., at 81). 8n most cases to whleb 
a Region determines that a person has treated, stored w 
disposed of hazardous waste to violation of Section 8009(a), 
prompt administrative or judicial action should be brought 
•eeking cessation ef the violation and, St determined to be 
appropriate, assessment of a penalty. 

The Agency recognizes that the Hlera! construction of 
Section 8009(e) will have the effect of preventing owners 
or operators ef certain web-managed fodbties from 
qualifying for Interim status. 8a order to provide rebel 
where appropriate, Congress has provided that enforcement 
ander Subtitle C Is discretionary. (Section 8008(a)(8)). Cy., 
Commonwealth of Kentucky ax me!. Hancock v. 
Stuckelshaus,  497 FJd 1178 (8th Or.  8974, Qffd,  486 VS. 
897 (1976); Corn Refiners Association, Inc. v. Cottle, 894 
FJd 1828, 1829, 1886 (9th Or. 1978X Weyerhavser Co. 9. 

Cottle, 840 FJd 1911,11996-18 (DC. Or. 1978); United 
States 9. Otin Corp., 689 F. Bupp 8180, 1186 (WD.N.Y. 
8979). Committee for Consideration of Jones Tolls 
Sewage System ®. Train, 887 F. Supp 886,886-80 (D. ltd. 
8979). 

nwa—gfc igpz —mm* «i/u> fodbty ownem or 
Operators who have failed to oatisfy the atotatory 
vaquiramcnts of Section 1009(e) as having achieved interim 
•fatal, the Agency may eserdae its tnforcement discretion 
to allow such fodbties to continue operating where the 
oontiaued operation would be to the public interest. Cf., 
State Water Control Board v. Train, 199 FJd 921,927 
(4th Ctr. 1977X Siena Club v. Train, 997 FJd 689 (9th Or. 
1977k Hew Mexico Cititens for Clean Air and Water 
W. fVoin, 1 ERC 8061, 8969 (D.NJ1. 8974). Policies 

.referenced to the November 89, 8980, Federal Register 
notice (69 FR 76680-86) have been developed to provide 
relief to these attentions. 
C. Allowing the Continued Operation of a Fadbty by an 
Owner or Operator Who Res Failed to Achieve Interim 

Although the refercement authority of Section 8008 vsets 
discretion to the Agency, courts have held that "the eserdae 
Of proeecutoria) discretion, like the exercise of executive 
discretion geaeraby, is subject to statutory and constitution
al limits enforceable through judicial review." Hader v. 
Sosbe, 497 FJd 474. 879-90 (DC Or. 1974)." See. to 
•articular, TReviewabbify ef Prosecutorial Discretion. 
Failure to Prosecute," 79 Oolum. L. Rev. 180 (1979). If the 
Region determines, fa the eserdse ef its enforcement 
discretion, to abow the continued operation of a facbity by 
an owner or operator who has tailed to achieve interim 
Otatm, It must do ao ratiooaby and in good faith, to addition, 
toe Agency maybe required Instate the factors upon which 
St relied in not to bring a particular enforcement 
action See discussion to Bachowtki v. Brennan, 902 FJd 
79 (9rd Cir. 8974), retfd m part, Dunlop v. Bachoiosfci. 
421 UJS. 840 (1979X Environmental Defense Tund v. 
Hardin, 488 FJd 8092, 8099-1100 (D.C. Cir. 8970). 
Consequently, each Region's ezerdae ef enforcement 
discretion must be based upon evidence that will permit the 
leasonableaem of its decision to be later demonstrated. 

IB toe context of on owner's er operator's failure to 
achieve interim states, toe exerdse of enforcement 
discretion should inquire consideration of such factors 

> toe harm (er benefit) to the environment that wfll result 
from the facility's continued operation, 

»the circumstances surrounding the failure of the owner 
or operator to meet the requirements ef Section 8009(eX 

» toe compliance history, if any, of the owner er operator 
Including his racaldtrance er good faith efforts to comply 

£oth with regard to the subject fadbty and any ether 
rility for which toe owner or operator b responsIbleX 
»the availability ef enforcement resources; 
»the Importance of the violation in comparison with other 

violations; and, 
o the extent to which the owner or operator should have 

known of RCRA's regulatory requirements (presumably. * 
commerical off-site hazardous waste management facility 
toould he held to a somewhat higher standard of knowledge 
Of the regulations than should a generator with a relatively 
•mob otHdte fadbty that b operated In support ef and 
Saddest to toe generator's primary fine of business); 

ofalreeaa and aqotiy. 
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If there i* tanuffident tafermattoe Is toe Region's files 
Is make i decision baaed open the Above criteria, tbe Region 
Bay testraet tbe owner or operator to anbmit relevant 
Deformation witoia a reasonably prompt period of time, to 
many tastaneea, an EPA Inspection will be necessary to 
verify tbe Information anbmitted or to father new 
toformation. 

Tbe Regional Office Mould beep a careful record of affl 
actions allowing, or disallowing tbe continued operation of 
i facility by an owner or operator wbo has failed to achieve 
toterim status Decisions to allow aucb continued operation 
Should be accompanied by c statement, as detailed as 
practicable, of tbe reasons supporting tbe action. 
t>. Providing Notice to tbe Owner or Operator, and toe 
(Public, of tbe Eserdae of Enforcement Discretion 

V tbe Region determines to allow tbe continued operation 
of a facility wbose owner or operator bas failed to achieve 
Interim states, the Region nay have no Sega! obligation to 
formally advise tbe owner or open tor of that derision to 
virtually all instances, of ooane, It will be appropriate to 
provide notice in order, for example, to apprise tbe public 
Of toe Region's determination, Inform transporters or 
generators using tbe facility of tbe exercise of enforcement 
discretion, and mot importantly, to aid tbe owner /operator 
fey advising him/her that tbe operation of tbe facility will 
fee allowed to continue despite toe failure to 
requirements for achieving interim states. 

1. Facilities Falling to Provide Timely Notification i 
Section SQ10. 

Compliance orders issued under Section MM of RCRA 
(with or without a civil penalty assessment) may be used 
to provide notice of tbe Region's derision to allow toe 
coo tinned operation of a facility provided that that notice 
Is part af a broader net of compliance requirements. 
(Neither a compliance order aor an interim status 
compliance letter (see below) serve to "grant'* interim statitt 
to a facility which failed to timely notify. Boch a facility 
can never actually have interim status (See pages 3-2).) A 
compliance order obviously must be used If an administra
tive penalty is being assessed (Section 2002(c).) Penalties 
af at least |100 for each month the notification was overdue 
would ordinarily be appropriate, to most instances where 
a notification was more than six months late, penalties 
Mould be assessed. If tbe violator to an off-site commercial 
hazardous waste management facility, higher penalties and 
a shorter grace period should he considered. A compliance 
order also has tbe advantage af clearly requiring an owner 
or operator to comply with interim status standards (40 CPU 
Fart 205), thereby making it difficult for toe owner or 
operator to argue that such standards do not apply to him 
and also preventing him from attaining any unfair 
advantage over competitors wbo did comply with toe 
requirements for achieving toterim statin. (See, 40 CFR 
205.1(b).) A compliance order also provides toe alleged 
violator with a dear remedy If the person believes that he 
Is ant to violation of the Ad (See 40 CFR 22.12.) 

to addition, a compliance order may provide for more 
certain imposition of penalties to the event that there to a 
Subsequent violation of RCRA. (See, Section 2000(a)(8).) An 
administrative consent order may also provide an admission 
fey the owner or operator regarding tbe applicability ef, fur 

.example, tbe interim status standards, and the reasonable' 
Bess of other obligstloos Imposed by tbe order. 

A form complaint prepared pursuant to the Consolidated 
Rules of Ftactire, 49 CFR - Fart 22, to appended as 
Attachment 1 

Tbe Regions may abo tone toterim Status Compliance 
Lettare (ISCL't) to provide aotice to owners and operators 
af qualifying facilities that they will ant be prosecuted for 
Opera ting without having achieved toterim status, providing 
toey comply with tbe eooditious set forth to tbe ISCL An 
BCL Mould be tosoed only upon request of toe facility. 
Ordinarily, firms such as off-site treatment, atorage or 
disposal faculties whose towinws to solely or primarily 
hazardous waste management Mould receive compliance 
orders rather toon BCL's. to no event should an BCL he 
ksued to a fadlity which notifies later than one year after 
the required date, er after September 18, S9S1, which ever 
Occurs later. 
•As BCL Mould osatato toe following spcdfic 

a. Reference to toe particular facility (by name and 
location) and tbe owner er operator with regard to which 
Ibe action to being takes. 

I. A statement that tbe BCL to an exerdse of enforcement 

C. A Statement that toe enforcement authority wOl 
aerdse Its discretion nod not seek to cease tbe treatment, 
atorage, or disposal of hazardous waste by tbe owner or 
operator at toe referenced facility, ca the condition 

(1) toe owner and operator comply fully with tbe terms 
af tbe BCL. 

(2) tbe owner and operator comply fully with tbe toterim 
Statu Standards, 49 CFR Fart 2(5, and applicable 
OoesoUdatod Permit Regulations, 40 CFR Parts 122 end 124, 
within time periods set forth to tbe BCL, 

(2) circumstances do not occur which would warrant 
modification of toe Agency's exerdse of enforcement 
discretion, and 

(4) circumstances do not occur which would warrant an 
action under Section 7903 of RCRA. 

d. A statement that the BCL does not preclude toe 
possibility of dtixen suits under Section 7002 of RCRA. Since 
an BCL should only be issued after a careful determination 
that soch an exerdse of enforcement discretion to in the 
public interest, few such actions by third parties are 
anticipated. R to nevertbeleu important to everyone 
concerned to he aware that tbe possibility of such as action 

a. A statement that the exerdse of enforcement discretion 
expressed in tbe BCL shall terminate at ibe time that final 
administrative disposition of tbe permit application far toe 
Cubject family to nude. 

f. Tbe BCL Mould be signed by tbe appropriate Regional 
Supervisor of hazardous waste enforcement activities to 
underscore the fact that it to an exerdse of enforcement 

g. Where appropriate, an BCL may coo tain 
shielding generators and transporters using tbe fadlity from 
Federal prosecution for rending wastes to an unpermitted 
facility. 

A model BCL h appended as Attachment Lib 
emphasized that it to only a sample and each BCL mast 
fee carefully drafted, within toe guidelines set forth Move, 
to never toe particular situation at tonne. 

Written agreement to the owner er operator that toe 
terms of tbe BCL (including tbe schedule for filing, sad 
compliance with the interim status standards and 
consolidated permit regulations) are reasonable and 
achievable, and that toe owner er operator will comply with 
them Mould be Mtalned (Bee Attachment A) 
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2 yedlitie Failing to Hk Part A to their Permit 

prevlstotto toe Consolidated Pwmi 
m •roaill'to OB November 19, IMP. to 

rtiTXtoiaiotrBtor may by compliance _  ̂
~s~ gcctioo MM to NCRA tstood toe tote by wbich toe 

SUSL to3!T»St StoSflSrt A to tttor permit 

tJSS&tiy missed toe Biiag deeflines iirtforth to «0 OTO 
|Sll$(e) to nevertheless obtain interim rtatas. (to FR 7MM, 
9fa,'SjeW««S')M amendment recegntes toe ilffer-
BBCto to effect to falling to comply with 1010(a) "***"*»< 
5nk a timely Part A. factioo M10(a) sets a »y«5®«t 
to notify within a aet period for a specified dam of facilities, 
and this to a eooditioo for achieving interim lay Patlme 
to meet that deadline. If required to dom. " t̂oWJwe 
to achieve Interim status However. Sectice M0i(e)(l) 

85-?» jp 

•11 

- - w M pan a hu been received. a 
deadline far Us sobmlasioe toctod beto*6"  ̂S t̂ot̂ of 
toto itormlil ast be more than thirty days IwoJ* " 

to the order.) 0ee Attachment 1. Page «Jj * 
aa to whether to ameas a petality Mould bo based 

— toe •»—» criteria as ast forth far toto nstifwr* ® P®f** 

® fpiore to Meet the BtolnttfaB toTnErî «" 

E t̂̂ W-S r̂&VS periston to to oeeitral to»P«rto»eeJo tbeAjttt • 

tsssfrjs ~^ îK5K 
be allowed to operate, all approprtote brndgoartmagieB 

to reelected In advance to discuss the apptopnaie 

mg*rn.jm 
Should coetact Jim Bunting. Acting Director, 
Office to Waste Programs fttforeemret (WB remj 
fTS-S8t-M00. « UreSi Air and Hasardoos Matoriala Dtrisons. 

- X, Director, Water Division. RegioB 

» for Pin A8 m WW PWHibWIliJ awmjî wp. - — 
EPA may therefore, administratively adjust that deadline 
to allow facilities submitting toto Part A"s to aehieve 

*to an order asteoding the Part A permit 
application deadline requires consideration to the name 
25on set forth in Section C to this 
Mwietulv noted the Region should consider the hsnn « 
{ccefit to the environment that will result from the facility a 
continued operation, the circumstances mrromdlng^She 
failure to the owner or opera tor to meet the Pyt Aatot 
deadline, the owner's or operator's 
availability of enforcement resources, the imjwrtance totoe 
violation to comparison with other violations. ̂  
to the statutory and regulatory requirements whichi that 
type of facility had or should have had, and other equitable 

''As l̂lMSaKS) deals tspeclfs^  ̂ wltt Jtois altowtto  ̂
compliance orders rather than ISCLb should be ®to ®® 
allow such a facility to continue to operate « a tatofaftor 
November IP. IIBO, wr ciber appliMble d^Part A 
application bas already been submitted, the order should 
include a statement that the application has been accepted 
as tf timely filed, reoditiooed npoo compliance with the 

Sa—itftia waste management kaeUitiee what toe wto 
Mroqnwtee to interim sUtm are and tow ttey ma to meUmf 
heSato rituatiooa. have vectored eyiniwa "to wtottor 

gSjimi i» i!ES.'«i8wi2 jtoJd«« wtiho "eraflf ef tourimetotaa)doea totnltunafely Aspaeesjtte 
of mrtter a facility tea interim state _ *£*** an SPA 

tStSZ^tSrsn^ffSTSSS 

s&ars cyssra k^KST. ••Ttore b. bewevsr, aattority supporting tto pnaUoe to»tj| 
court may not review KPA's deosiee not to oorngtore nto" (1008 titter tin, iiiw such a deduce a eommitted to agency 
S^Sibj laTfcf..C^n« f̂n became torn eri* n> etoquato ̂  

I F.fapp to? (HJ>r&lif. 
ItodLmtotto fiSy to dmSe to bring an onferctment actien 
Is rhsllengwl. 

# 
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